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1. The armed robbery conviction under Count 2 must _be 
set aside because Smith, the alleged victim, was not personally 


present. 


Appellee contends appellant seeks to divide one incident 


“into halves“, but it is necessary to view the matter in two 


parts. This is’ because the victim, Smith, was not shown to be 


personally present when the robbery of the tellers’ drawers 


occurred (the robbery under Count 2). Smith was present and 


directly involved when the assault under Count 1 occurred. 
| 
Testimony of Smith and the other witnesses on this point can 


be found at pages 19-21, 41, 56, 67 and 82-84 of the trans- 


cript. 


Personal presence of the victim is an essential element 


of the offense of robbery under the D. C. Code, as this Court 


held in Neufield v. United States, 73 App. D.C. 174,| 187, 118 


F.2d 375 (1941). Appellee seeks to read into that decision a 
point which the Court did not decide, viz. whether one of four 


bank tellers had "possession" of money that was in the drawers 


of 3 other tellers as well as his own, so as to support a con- 
| 
viction of robbing the one teller of the money in all four 


tellers' drawers. But the issue that was actually litigated in 


that case was whether the taking was from the bank or the of- 


ficer-in-charge of the bank, rather than from the named teller 


(Elgin), because the bank or its officer-in-charge, not the 
| 

teller, had the superior right of possession of the money. 

The Court decided that the offense was properly charged as 


an offense against the teller, not the bank or its officer-in- 
| 


charge because the taking from the teller (Elgin) was from the 
“person or immediate actual possession of another". It appears 
that the named teller (Elgin) in that case was personally pre- 


sent when the teller's drawers were robbed; and it also appears 
| 
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that the bank's officer-in-charge was not personally present. 
Here the named victim (Smith) was not shown to be personally 
present when the tellers’ drawers were being robbed. Neufield, 


properly applied therefore, requires reversal of this conviction. 


2. The offense charged under Count 1 of armed assault 


upon Smith, a person having charge of mail matter with intent 


to steal money of the United States, is a lesser orfense included 


in the greater offense charged under Count 2 of armed robbery 


upon Smith of money of the United States; the lesser offense 


is merged into the greater; and the conviction and sentence on 
the lesser offense connot stand. 

It is true as the Government contends that 2 robbery may 
be committed under the D. C. statute, 29 D. C. Code 3204, which 
would not be an offense under the mail robbery statute, 18 U. S. 
Code 2114. But'that is not the point here. The offenses as 
charged here make the one, assault upon Smith, a person in 
charge of mail matter, under 18 U.S. Code 21:4, a lesser offense 
included in the other, robbery upon Smith of money of the United 
States (29 D.c. Code 3204). 

A re-reading of the two charges shows clearly the identity 
and inclusive relationship: 

"Count 1. On or about August 13, 1968,within 
the District of Columbia, Walter B. Spears, as~ 


saulted Clarence W. Smith, a person having law- 
ful charge, control and custody of the United 
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States Post Office, known as the Columbia 
Heights Station, with intent to rob, steal 
and purloin mail matter, money and other 
property which were then in the charge, 
control and custody of the said Clarence 
W. Smith, and in attempting to effect such 
robbery, Walter B. Spears put the life of 
Clarence W. Smith in jeopardy by the use of 
a dangerous weapon, that is, a pistol." 
"Count 2. On or about August 13, 1968, 
within the District of Columbia, Walter B. 
Spears, while armed with a dangerous weapon, 
that is, a pistol, by force and violence 
and against resistance and by putting in 
fear, stole and took from the person and 
immediate possession of Clarence W. Smith, 
property of the United States in the care, 
custody and control of Clarence W. Smith of 
the value of about $1944.75, consisting of 
$1944.75 in money." | 


Appellant contends that this situation is controlled 
by this Court's decisionsin Joyner v. United statess| 116 U. S. 
App. D. C. 76, 320 F.2d 798 (1963), and Bryant v. united States, 
decided August 7, 1969 (No. 21863) and decisions in the other 
Circuits under the Mail Robbery Act (18 U.S.C. 2114)| and Federal 
Bank Robbery Act (18 U.S.C. 2113), cited in Appellant's princi- 


pal brief. 


3. Re-sentencing is required. 


Appellant was sentenced to 8 1/3 to 25 years under Count 


1 and to 8 1/3 to 25 years under Count 2, the two sentences to 


run concurrently with each other and with sentences under the 


~4= | 


other counts. Each sentence was within statutory limits. 
Nevertheless, the existence or possiblity of adverse collateral 
| 
legal consequences which might result from the unlawful con- 
viction and sentence under Count 1 or Count 2, as the case 
may be, is sufficient reason for requiring re-sentencing, as 
the Supreme Court concluded in Benton v- Maryland, 395 U. S.- 
784, 89 S.Ct. 707 (1969). The possibility that the impermis- 
sible conviction may have influencéd the sentence oh the af- 
| 


firmed conviction is further reason for requiring re-sentencing. 


Bryant v. United States, supra. 
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